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TIIIS AMENDED DEED OF TRUST AND SECURITY AGITEEMENT (thE

"Agreeutent") is made this _ day of March, 1993, by and among SUNNYSIDE CQAL

COMPANY, a Colorado corporation authorized to do business in thc State of Utah,

successor iu intcrcst of Sunnysidc Reclamation &. Salvage, [nc. {"Tntstor"}, whose address is

I).O. Box 99, Highway 123 - Whitm+re Canyon, Sunnyside, Utah 84539, SOUTII

EASTERN IJTAI,I TITLE COMPANY ("Trustee"), whose address is P.O. Box 855, Price,

Utah 84501, and the STATE OF UTAH, DEPARTMENT OF NATURAL RHSOURCES,

DIVISION OF OIL, GAS & MINING ("Beneficiary"), whosc address is 355 West North

l'eilrple, III Triad, Suite 350, Salt Lake City, Utah 84180.

WITNESSETH:

\HIIEREAS, Trustor, Trustee rnd Beneficiary {collectively the "Parties")

entered into a DEHI) OIt TRUST AND SECURITY AGREEMENT (the "Original

Agreement") executsd on March 9, 1989 and recorded on or about March 10, 19E9 in Emery

County, Utflh, as Entry No. 023282, Book 176 ntPages 580-639 and in Carbon County,

Utah in Book 287 at Pages 96-155; and

WHEREAS, Trustor and Beneficiary entered into a Subordination Agre+metrt

on Auguut 28, 1989 (the "Subordination Agreenreut") which subordinated to Zion First

National Bank 1"Zions"), Bsneficinry's first lien and security interest under the Original

Agreemcnt in cefiain real property and cquipment; and
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WHEREAS, Trustor and Beneficiary crecuted an Agreement and Release of

Reclamation Contruct which released Trustor tiom certain financial ohligation,s and granted

tn Beneficiery ceftain other rights including ail "after*acquirEd" property interest in cefiain

personal property and equipment ("Release"); and

WHEREAS, Trustor flnd Bencfisiary entered into a Memorandum of

Understandlng dated Deccmber 11, 1989 with the federal Oftice of Surface Mining (*OSM")

which included OSM n"ri a uu-heneficiary and to thrl Original Agreemcnt, (the term "Pflrties"

herein includes OSM) set forttt OSM's approval ttt the Release Agreement and Subordination

Agreement and specified thflt OSM clnirne.d no interest iu the personal property and tangible

equiprneilt described iu the Subordination Agreetnent; and

WHEIIEAS, on or about February 8, 1993, Sunnyside Cogeneration

Associntes posted a bond in the ilmount of $1,5 mitlion to secure the reclamttion liability tor

the Tailings Reclamation Cost; and

ItrHEREAS, lhc Parties desire to amend the Original Agrecment to reduce the

amount of the recf ametion liability; and

WHEREAS, trr tacilitate the filing of a Form UCC-I Financing Statement, the

Parties desire to update the schedule of equipment and other pcrsonfll propefty suhject to the

Beneficiary's security interest.

NtlW, 'I'[[EREFORE, in considsration of the mutual covsnilntu contnined

herein and other good anql valuable consideratiou, tlre receipt and sufticiEncy of which is

hcreby acknowledged, the Parties amend the Original Agreement and ngree as fbllows:

r:\drb\81I7 -2-



SENT BY:
80159152814

3-1S-S3 ;10:2SAM ; FAEIAJ\ & CLENDENI|{* 801 35S 3940;# +/ 7

1. Except as expressly amended herein, thc Parties hereby ratify and

affirm the ttbligations, terms and couditions set forth in the Original Agreernent, attached

lrereto as Exhihit uAu, Anrl the Parties agree that, except as enprEssly amended herein, the

obtigntions, tenns and conditions set t-orth in the Original Agreement shall reilain in full

t'orce and ettect.

2. Sunnyside Reclarnation & Salvage, Ins, is replaced by Sururyside Coal

Compnny as the Trustor, Sunnyside Coal Company herehy assuute$ all rights and obligations

of Sururyside Reclarnation & Salvage under the Original Agreement as herein arncnded.

3. The address of the Trustee is changed to P.O. Rox 855, Price, Utah

84501.

4. Paragraph number two (2) beginning on page four (4) of tlre Origirurl

Agreernent is hereby amendcd to read ns follows:

"?, All rtght, title and interest uf Trustor in and to all tangiblc
equipment and personal propcrty ([he "Fersoual Property") owned now or
acquired at any time hercaftcr by Trustor and located now or at any tirne

hereaftcr in or at the Reuf Property and used in connection therewith, as

further described in Exhibit "8" attached hersto nnd rnade 4 part ltereof.'*

5. Exhibit "8" attached to the Or:iginal Agreement is hereby arnended and

replaced by the asset list attached to thit Agreemertt as Exhihit "B[1] ".

6, Tnrstor is released by Beneficiary and Co-BenEfic[ary from liability ftrr

the T+ilings Reclamation Cost described in the Originnl Agreement.

1 . The total reclamation liability descrihed in thc Originnl Agresnieilt shall

bc $2,650,000.00 as set forth in the Perurit Amendment ftrr ACT/007lfi$7 .

.q:\dlh\fl11? -3-
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8. Puragraph 5,1 (Notice) of Article V of the Original Agreement is

amenderl to provide that written notice to thE Trustor shall he to the foltowing address:

SUNNYSIDE COAL COMPAI{Y
P.O. Box 99

Highway 123 - Whitmore Canyon
Sunnyside, tltah 84539
Attention: Jue Fielder

IN WITNESS WHEREOF, the Farties hnve caused this Agreernent to hc

executed ar of the date lirst ahove written.

TRUSTOR;

STINNYSIDE COAL COMFANY

BENEFICIARY:

UTAEI DEPARTMENT OF NATURAL
RESOTIRCES, DIVISION OF OIL, GAS &
MINING

APPROVED AS TO FORM:

By:

Itsl

By:

Its:

THOMAS A. MITCHELL, ESO.
Assistant lJtah Attorney Gcneral

sr\drb\8lI? 4
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CO-BENEFTCIARY:

UNITED STATES DEFARTIvIENT OF TFIE
INTERTOR. OFFICE OF SURFACE MINING

STATE OF UTAH )
: ss.

COUNTY OF }

on this day of March. lgg3, per$onally appeared before me
ersonally known to me or proved to me on the
by me duly sworn, did say tlrat he is the

of SUNNYSIDE COAL COMPAI{Y, and that
said document war signed hy hirn in behalf of said corporation by authority of its bylaws,
and said acknowledged ro me that said
corporation executed the snme .

NOTARY PUFLIC
Residing at:

My Corumission Expiresl

STATE OF UTAI.I

COUNTY OF

on this day of March, 1993, persorully appeared before me
, personally known to me or proved to me on the

-5-

By:

Its:

)
:ES
)

*:\rlt{r\81l7
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basis af satisfactory evidetrce, Rnd who, being by mc duly sworn, did say that he is thc
of THE UTAII DEPARTMENT OF
IL, GAS & MINING, nnd that said docuriltrnr

was signccl by him in behalf of said corporation by authoriry of its bylaws, and snid

executed the same.
ackntrwledged to me that said corporation

NOTARY PUBLIC
Residing at;

My Cornmission Expires:

STATE OF
: ss.

couNrY oF )

On this day of March, 1993, personnlly nppearect before me
, per$onfllly known to me or proved to me on the

hasis of satisfactory evidence, and who, being by me duty sworn, did say that he is the
Of THE UNITBD STATES DEPARTMENT

OF THE INTERIOR, OFFICE OF SURFACE MINING, and that said documcnt was signed
hy hirn in behalf of said corporation by nuthority of its bylaws, and said

acknowledged to ms that said corporation
executed thc same.

NOTARY PUBLIC
Residing at;

My Curnrnission Expires:

s:\drbtBl l? -6-
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I-owell Braxton
Acting Director
UTAII DIVISION OF OIL, GAS & MINING
3 Triad Center, Suite 350

355 tffest North Temple
Salt Lake City, Utnh 84180

DRAFT

RE: Office of Surface MinirU (*OSM") Ten-Day Notice No. 93-02-250-001

('TDN"), Division of OiI, Cas & Mining's ("Division's") I*tter of
Febnrary 26, 1993, Permit No. ACT/007/007

Dear [,owell:

At tne request of Sunnyside Coal Company ('SCC"), this letter responds to

questions raised by the Division regarding the adequacy of collateral securing SCC's

rlctarnarinn liability for the Sunnyside Mine, Permit No. ACTi0oT/007. on Tuesday, March

16, Igg3, SCC met with you and Lowell Braxton to respond to the Division's letter of
February lE, 1gg3 anrl to OSM's TDN regarding alleged inadequacies in SCC'S reclamation

bonrl for Pennit Ho, ACT/00?/00? (the "Permit"), This letter respond$ to questions raisect

by the Division during that meeting and elaborates ofl the March 10, 1993 letter rvhich we

prepared on behalf of SCC.

First, it was our unclerstanding from the Mareh 16 meeting that the Division

daes not intend to incrense the cuffem bonding liability of thr Permit. The Division
ackrmwlertged that SCC has secured the reclanration liability pursunut to a Deed of Trust and

Securiry Agreement dated March 9, 1989 {"Originnl Agreement"). The Division furthcr

acknowtedged thnt it holds a reclanration bond from Sururysidc Cogeneration Associates in
the amount rlf $I ,5 million which rluplicntes the Tailings Reclamation Cost set forth in the

Original Agreement, SCC's remaiiling Mine Reclaruntion Cost under the Original
Agreement is currently estimated as $2,550,000.00 as set forttr in a pending Amendment to

the Permit.
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As set forth in the March 10, 1993 letter and in discussions wittt the Division,

the $2,650,000.00 reclamation liability for the Permit is adequately secured by the originnl

Deed of Tnrst anrl Security Agreement and by a $75,000,00 Certiticate of Deposit. SCC

assets pleclg+d to secure tlre reclamation liabilily are describctt in Table A attached to our

lcttcr.it vtarch 10, 1993. A$ we (liscussed irt oux ilecting on Marsh 15, the recent

appraisals by George Fuji and Jeffery Anderson only address the mountain properly and

associated water rights. The average appraiseet value of this portion tlf the collateral is

$?4?,500.00. In addition, we have enclosed two exhihits describing real property not

included in the 1993 appraisals but secured by tlre originnl Deed of Tnrst. SCC has revised

its estimate of the appraised value of this property from $1,472,595.00 to $1 ,L47,500.00.

This value is based oir the 1991 appraisal hy Brockhank & Associates. This nsw estimate

cleletes the ncreage disturhed by construction of the sogeneration facilrty. The estimated

value of water tfittt* pledged under the Deed of Trust and Secunty Agreement is currently

being estimated by $teve Clyde, Esq. A preliminary estirnate will be prepared by Mr' Clyde

by April l, lgg3. As irdicated in Table A of the March 10, 1993 letter, SCC estirnates that

these water rights are valued at $7?5,000,00.

In addition to real property securcd by thc Deed of Trust, SCC has pledged

approximately $l?,108,1?2,84 worth of personal property to the State of Utah under the

Oiigi*t Agreement. The appraised value of the personal property and cquipment was

appiaised bV Mountain States MachinerT in early 1992. fu enclosed Appraisal- Mountain

$tates Machinery is preparing a Statement of QUaliflcations arul has agreed to allow the State

of Utah to rely on its appraisal. Our Unifortn Comurercial Code (.UCC") records check

shows the following encumhrances which SCC confirms are still valid and enforcenble as of
this drte:

UCC-I, Entry Ng, 341E04, filed November 1?, 1997, secuflng Joy

Technalogies, Iilc., affecting one Rebuilt loy Shearer, Model 3I*S , Serinl No-

LWS?35 and one rehuilt Joy Mirar, Model 12CM7-108H, Serial No.

IM?554.

UCC-I, Entry No. 277020, fild February 25, 1991, securing Joy

Technologies, Inc., affecting one Rebuilt Joy Shearer,

LWS225,

Model 3LS, Serial No.

UCC-I, File No. 2?8820, dated Match 14, 1991, securitrg IBM Credit

Corporation, encumhering computer equiprnent.
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UCC-I, Entry No.264896, dated October 30, 1990, securing Zions First
Nationnl Bank, regarding proceeds derived from an irrevocable letter of c,redit

issucd by Tokaibank- Tokyo, in favor uf debtor.

UCC-I, Entry No. 217?04, dated August 30, 1989, securing Zions First
National Bank, encunhering all stockpiled conl inventory, other inventory
aecounts, accounts receivable, contract rights, instruments, machinery and

equipment, specificnlly including a Halbach & Braun Face Conveyor. 125

Westfalia Two-teg Shields, snd Wagner LST'55-20X Diesel Scoop.

Our UCC search also revealed several UCC filittgs which SCC indicates have

been paid in full. SCC will obtain UCC-3 release fonns from the following secured panies:

Joy Technologies, Inc, reganling UCC tiling No. ?93221:
tffheeler Machinery regardtng UCC filing No. 2EE08E;

J.H. Flescher & Co. regarding UCC tiling No. 280387;
Fairrnont Supply Co, regarding UCC filrng No, 277105;

Castle Gate Coal Co. regarding UCC ftlt"E No. 275446;
I-ong-Airdox Co. regarding UCC filing No. 197675;
Century Lubricating Oils regarding UCC filing No. 239507;
Goodyear Glide Convcyor Belt, Co. regarding UCC filing No. 277185; antl

EIMCO Machinery, hE. regarding UCC filtng No, ?61318.

With respect to the State's concern regarding atter-acquired property, please

note the Agreement and Release of Reclamation Contract daled August 28, 1989 between the

Division and Sururysirle Reclamation & Salvage, Inc. ("SR&,S.), Paragraph 5 of this

Agreemenr indicates: "All tangible equipment and personal property acquired by SRftS afrer

the date lrereof for the use of Sunnyside Mines shall, immediately upon the acquisition
thereof by SRlft,S, become subject to the lien of the instnrment as moditied by the
Subordination Agrcemgnl. " This Agreement extcrsils the Divition's secured intersst to thc

"aftcr acquired propsrty" listed on the amended Exhibit B.

In addition, enclosed fbr your revierv is an Amended Deed of Trust and

Security Agreement and UCC-I Finarning Statement which updates the State's security
interest in the real property and personnl property securing the original Deed of Trust and

Security Agreernent ("Arnended Agreement"). An you will note, the Amended Agreement
releases SCC from ohtigations seeured by Sunnyside Cogeneration Associates' bond in thc
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amount nf $1,5 million for ttre Tailings Rcclarnntion Costs. In addition, thtr Amended

Agreement alur inclutles iln "aftcr-aCquired property" clause'

Please review the$e documents and give ultr n sall with flny $uggested chatrges

or revisions to the Amended Deed rtf Trust and Security Agreement and the UCC- t fonn -

Thflnk you for your assistance in this mntter.

Very truly yoursl

Denise A. Dragoo

DAD:jmc:8226

Enclosurcs

cc: Joe Fielder
Gary Gray
Bob Burnlum
Thomas Mitchell, Es,l.


